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INTRODUCTION

This Response is submitted on behalf of the ECLF in response to the JCRA’s public
consultation on proposed amendments to the Mergers and Acquisitions (Jersey) Order
2010. Further information on the ECLF and its membership (which comprises
competition lawyers practising in Europe) is available on the ECLF website."

We welcome the fact that the JCRA is reviewing the Jersey merger control regime and
proposing amendments to the Competition (Mergers and Acquisitions) (Jersey) Order
2010. The current thresholds under the Order have raised issues of interpretation in a
number of international merger cases, giving rise to uncertainties as to whether
notifications may technically be required for transactions with little or no nexus with
Jersey. It is in the interest of the international business community, the JCRA and
consumers in Jersey to put in place new thresholds which are clear and easy to
interpret and apply, and which can remove the current uncertainties. Setting thresholds
at an appropriate level will also allow the JCRA to focus its resources on those deals
that have the potential to significantly lessen competition in Jersey and harm the Jersey
economy.

As the JCRA recognises, the current Order is not consistent with the ICN'’s
Recommended Practice for Merger Notification and Review Procedures, the relevant
provisions of which are set out at Annex 2. The Consultation Paper indicates that, in
forming its proposals, the JCRA has reviewed international best practice and merger
notification regimes in other jurisdictions, including small island economies. This
Response is based upon the experiences of some ECLF members with the Jersey
regime, as well as consideration of the ICN’s Recommended Practices and merger
control regimes in other island economies and small jurisdictions in Europe. We believe
that it is important to learn in this way from experiences in other jurisdictions, we have
therefore also included at Annex 3 a summary of the merger control thresholds in a
number of other small island economies; also Annexes 4, 5, 6, 7 and 8 provide
additional data on the merger control thresholds in a number of other jurisdictions for
comparison purposes.

SUMMARY

The JCRA's proposal to retain a mandatory notification regime, but to replace the
market share test with a combined turnover and asset test, should in principle provide
greater legal certainty to merging parties. However, our primary concern is that the
JCRA's proposal seeks to change its current "non-bright line" (share of supply-based)

1 See www.europeancompetitionlawyersforum.org. The members of the ECLF who have participated in the Working
Group which has prepared this Response are identified at Annex 1. Other members of the ECLF have had an
opportunity to comment on a draft of this Paper, although the submissions made in this Paper do not necessarily
reflect the views of all members.
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test, that is not compliant with ICN principles, with a new "bright line" (turnover/assets-
based) test that is also not compliant with ICN principles. In particular, a bright-line test
that nevertheless catches (a potentially large number of) “no overlap" transactions in
which only one party has sales to Jersey customers would inevitably catch a large
number of transactions that will simply never raise material competition issues in Jersey,
the review of which is therefore a suboptimal use of the JCRA's resources. By
definition, the proposed test catches transactions without any domestic horizontal
overlap, and even the very small number of non-horizontal mergers that raise concerns
would generally involve some level of activity (and therefore turnover) on the part of
both acquirer and target in Jersey in order to pose a vertical or conglomerate concern in
Jersey.

Our second concern is that it is extremely difficult to set a turnover or asset threshold
that both captures the kinds of transactions the JCRA would want to review and screens
out those that are a poor use of its scarce resources - without imposing unnecessary
costs on businesses in respect of transactions with little, if any, nexus to Jersey.

For these reasons, we urge the JCRA to consider the flexibility of a voluntary regime, as
set out in Part 3 below. Should a wholly voluntary regime not find favour, we would urge
the adoption of a hybrid approach, with a voluntary regime at the very least applicable in
respect of foreign-to-foreign mergers, in other words, those in which neither the acquirer
nor the target has (material) assets in Jersey.

Although either a pure or hybrid voluntary regime would require changes in the primary
legislation, this may well be a better solution than to revise the current thresholds under
a mandatory notification regime. Moreover, a hybrid approach would allow the
compulsory notification of genuine domestic-to-domestic transactions involving
horizontal mergers of retailers, wholesalers or other providers based in Jersey; it would
also allow compulsory notification of the acquisition of providers of essential services,
which could include not only utilities providers but also providers of transport to or from
Jersey. As noted at Part 5 below, we urge public consultation on the scope of any such
"essential services".

We suggest that any mandatory notification thresholds — which could therefore be set
relatively low, but would require at least two parties to achieve sales to Jersey
customers and/or to hold assets in Jersey - would catch 80-95% or more of potentially
problematic transactions from the perspective of protecting competition and consumers
in Jersey.

These thresholds could be supplemented with the ability for merging parties in foreign-
to-foreign transactions to notify (a small proportion of) mergers of "pure importers”, to
seek comfort from the JCRA where actual or perceived antitrust risks arise. As we
envisage it, the JCRA could - as the UK, Australian, New Zealand and Singaporean
authorities do - equally retain the power to investigate mergers falling outside any
mandatory notification thresholds where it has reasons to believe that competition in
Jersey might be harmed. Crucially, however, merging parties would not be subject to
sanctions for failure to notify transactions that fall outside the mandatory notification
thresholds. The experience of the jurisdictions mentioned above suggests that self-
assessment and notification, coupled with the authority's ex officio power to investigate
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a select number of cases of its own volition, can work very effectively, especially if
resources are not diverted towards the review of large numbers of transactions that
raise no issues.

If the JCRA feels unable to propose such a change in favour of either a wholly voluntary
or hybrid part-mandatory, part-voluntary regime at this stage in the development of the
regime, we alternatively urge the JCRA to propose amendments to the Order to ensure
that a retained wholly mandatory regime is substantially more in line with the ICN
Recommended Practices and international best practice; these issues are addressed
further at Parts 4 to 6 below.

BENEFITS OF MOVING TO A VOLUNTARY NOTIFICATION REGIME

The JCRA states in the Consultation Paper that changes to the current thresholds
should enable it “to concentrate its resources on those mergers and acquisitions that
have the greatest likelihood of substantially lessening competition in Jersey’.2 It also
recognises that another aim of the proposed changes “is to make it easier for merged
parties to know if they should notify”.3 In its accompanying press release, the JCRA
observed that the changes should “reduce the number of large multi-national mergers
being reviewed by the JCRA”, recognising that “in terms of resolving any competition
issues that may arise, international mergers are generally assessed by the competition
authorities in larger jurisdictions which may be a more appropriate forum than the
JCRA” and that “the added value to the Jersey economy for the JCRA to always review
such mergers is less obvious”.

We believe that the realisation of these aims can be most effectively achieved in Jersey
by the introduction of a voluntary notification regime, for the following reasons:

(i) The regulatory burden and cost placed on merging or acquiring parties,
particularly in pure foreign-to-foreign transactions, would be less than under a
mandatory notification regime. Voluntary notification would allow parties to
determine whether it is appropriate not to notify transactions with little or no
competitive impact on the Jersey economy. This would provide commercial
certainty for transacting undertakings, with an ensuing positive effect on local
investment (whilst not detracting from the possibility that the JCRA could deter
and resolve anti-competitive transactions already completed, through the use of
information gathering activities and the ability to impose hold-separate
obligations); and

(i) A voluntary system would permit the JCRA to focus its resources on those
transactions most likely to harm the Jersey economy. Moreover, as we discuss
in Part 4 below, the thresholds proposed in the Consultation Paper are

2 Consultation Paper, paragraph 3.

3 Consultation Paper, paragraph 4.
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unworkable given their inconsistency with the ICN Recommended Practices;
however, if they are amended to accord with international best practice, a
system of voluntary notification may more adequately allow the review of
mergers which fall below any revised mandatory thresholds but which might
nonetheless require scrutiny to ensure they have no anti-competitive effect on
the Jersey market. A voluntary system would allow merging parties to
determine whether it is appropriate to notify a transaction that does not raise
genuine competitive concerns. In this way, the JCRA will be able to concentrate
its resources on genuinely problematic mergers. At the risk of stating the
obvious: commercial undertakings do not wish to avoid notification of mergers
or acquisitions with anti-competitive effects in Jersey; rather, they are reluctant
to notify non-problematic mergers which may hit mandatory thresholds on the
basis of local turnover but where there are no substantive competition issues in
Jersey.

The benefits of a voluntary regime have recently been discussed in the context of the
BIS Consultation on UK Merger Reform.4  Although the economies of the UK and
Jersey are clearly different, we believe that the support shown by legal practitioners for
the retention of the voluntary system in the UK gives weight to the ECLF’s proposal for
the introduction of a voluntary notification system in Jersey. In addition, we refer to the
published response of the OFT which has many years of experience of dealing with
voluntary merger notification: “the [voluntary notification system] is a system that
balances the ability to resolve and deter anti-competitive transactions that do most harm
to competition, with a system that imposes a limited burden on business and provides
the certainty that enables business to invest and innovate with confidence”.5 Moreover,
“the OFT believes that the current voluntary notification system balances the need to
identify, and prevent or remedy, anti-competitive mergers with the aim of avoiding undue
regulatory burden on business and undue financial burden on the taxpayer.”® Indeed, to
the extent that the UK Government would be minded to introduce some form of
compulsory notification, the OFT has stated that it considers a 'hybrid' model to be
preferable to a full mandatory notification regime.

This support from legal practitioners (and the OFT) is based on the fact that a voluntary
regime compensates for drawbacks by increased emphasis on intelligence functions
and the ability to require hold-separate undertakings. Our understanding is that the
JCRA is already well versed in tracking transactions notified abroad, for example in the
UK and Europe, and that this monitoring function would enable transactions with
potentially anti-competitive effects in Jersey to be picked up early.

4 BIS Consultation on Merger Reform: A Competition Regime for Growth : A Consultation on Options for Reform (March

2011).

5A Competition Regime for Growth : A Consultation on Options for Reform: The OFT’s Response to the Government’s
consultation (June 2011), paragraph 1.19.

6 OFT Response, paragraph 3.3.
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We believe that if the ECLF’s proposal for a voluntary regime were be introduced, the
level of the proposed threshold outlined in the Consultation Paper would be of less
concern (provided, as discussed in Part 4 below, that a dual-limb test were introduced),
as merging parties would be able to assess when it would be appropriate not to notify a
transaction that genuinely does not raise competitive concerns.

As a final point, we note that a number of island economies — the UK, Australia, New
Zealand and Singapore — operate voluntary regimes. Singapore is the most recent
island economy to choose a voluntary regime and is, in some ways, most akin to
Jersey. Perhaps what these regimes share is a sense of proportionality and focus of
scarce resources that emphasises extensive investigation of the relatively few cases
that do raises competition issues (many of which are domestic-domestic, or foreign-
domestic, rather than foreign-to-foreign transactions) rather than incurring public and
private resources on a much larger number of transactions that self-evidently do not
raise any competition issues.

PROPOSED AMENDMENTS TO THE JURISDICTIONAL THRESHOLDS
The move from the share of supply test to a turnover and assets test

Notwithstanding the arguments for voluntary notification set out in Parts 2 and 3, we
also consider below the proposed amendments to the mandatory notification system as
contemplated within the parameters of the Consultation Paper.

The JCRA's proposal envisages abolishing the current “share of supply test” (which
potentially involved assessing merging parties’ respective share of the supply or
purchase of each product and service they supply or provide in Jersey) and instead
introducing a combined local turnover and asset test. If the JCRA continues to operate
a mandatory notification regime, we welcome the JCRA's proposal to move away from
the current “share of supply” test towards more objectively quantifiable criteria. The
need for mandatory notification merger regimes to use objectively quantifiable criteria is
well documented. As noted by the JCRA at paragraph 4 of the Consultation Paper, this
should limit the burden placed on transacting undertakings (whilst ensuring that mergers
and acquisitions which would result in a substantial restriction of competition in Jersey
are caught).

The proposed amendments do, however, raise four issues which need to be reviewed
and addressed if the JCRA is to achieve the objectives of improving certainty and
complying with the ICN Recommended Practices. These are: (i) the proposal for a
combined threshold test; (ii) the concept of turnover; (iii) the setting of an appropriate
threshold level; and (iv) the proposal for an asset test. These points are discussed in
more detail below.
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The proposed combined threshold test

The proposed turnover test is stated as: “where, in the most recent financial year, total
turnover in Jersey of all of the undertakings involved in the merger or acquisition is at
least £2 million.””

This combined turnover test should be reconsidered for at least three reasons, namely:

(i) The JCRA has indicated concern that the existing Order is inconsistent with the
ICN Recommended Practices; however, the proposed single combined test will
also be inconsistent with this benchmark;

(i) The use of a threshold which can be met by only one party is very rare within
Europe and does not accord with international best practice. It would effectively
give the JCRA universal jurisdiction to review virtually all deals carried out
anywhere in the world by multinational groups present in Jersey; and

(iii) False positives; this threshold is liable to catch a large number of mergers and
acquisitions which do not raise competitive issues and will strain the resources
of the JCRA.

ICN consistency

The proposed turnover threshold, which does not differentiate between the turnover of
an acquiring undertaking and that of the acquired undertaking, is inconsistent with
recommendation I(C) of the ICN Recommended Practices and related comments. The
ICN recommends that determination of a transaction’s nexus to a jurisdiction should be,
“based on activity within that jurisdiction, as measured by reference to the activities of at
least two parties to the transaction in the local territory and/or by reference to the
activities of the acquired business in the local territory” (emphasis added).82 The JCRA's
proposed combined threshold, which can be met by the turnover of only one party, is
inconsistent with this recommendation.

The ICN notes that an approach which requires significant local activities by each of at
least two parties to the transaction as a predicate for notification represents an
appropriate local nexus and, specifically, that:

(i) Notification should not be required solely on the basis of the acquiring firm’s
local activities. This view was reiterated by the ICN Merger Working Group in

7 The ECLF notes that this wording is ambiguous and potentially interpreted either as a single combined turnover test,
whereby all parties together must have turnover in Jersey of £2 million, or as an individual threshold whereby each
party must have turnover in Jersey of £2 million. Our understanding is that a combined turnover test is proposed,
and our comments in the remainder of this Paper are based on this premise.

8 |CN Recommended Practices, Section 1(C).
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its 2008 report to the ICN Annual Conference, “Setting Notification Thresholds”.?
Since the JCRA's proposed amended thresholds do not differentiate between
the turnover of the acquiring undertaking and the acquired undertaking, the
threshold could be triggered solely by virtue of the acquiring firm’s turnover (i.e.
the thresholds would catch transactions where the acquiring firm already has
turnover in Jersey of £2 million).1® This is not in accordance with the ICN
Recommended Practices which note that, as the likelihood of adverse effects
from transactions in which only the acquirer has the requisite nexus is remote,
the burdens associated with a notification requirement are not usually
warranted.

If the local nexus requirement can be satisfied by the activities of the acquired
business alone, the requisite threshold should be sufficiently high so as to
ensure that notification will not be required for transactions lacking a potentially
material effect on the local economy.’® The Consultation Paper does not
address this issue specifically by reference to the acquired business, given that
the currently proposed turnover/asset threshold could be satisfied by the
acquiring business or the acquired business (or both). However we note that
the threshold looks particularly low when compared with the few regimes which
do solely use a combined threshold or a threshold by reference to either one of
the parties (details of European jurisdictions which use such an approach are
set out at Annex 5). These jurisdictions are discussed at paragraphs 4.11 - 4.14
below.

Practically speaking, the requirement to notify a transaction where the acquirer alone
has turnover in Jersey of £2 million creates an excessive regulatory burden on
international businesses and runs counter the declared objective of the proposed

amendment to the Order to enable the JCRA to concentrate its resources on those

mergers and acquisitions that have the greatest likelihood of substantially lessening

competition in Jersey. It could technically require them to notify very small acquisitions

and/or acquisitions of companies outside of, and with no competitive effects in, Jersey
(or to run the risk of offending the JCRA should they disregard the mandatory
notification requirement).12 The price of setting thresholds to capture the possibility that
an acquisition of a target firm outside of Jersey may remove a potential entrant to the

9ICN Merger Working Group Notification & Procedures Subgroup, “Setting Notification Thresholds for Merger Review”,
Report to the ICN Annual Conference, April 2008 at page 14.

10 |CN Recommended Practices, 1(C), Comment 3. By reasoning that “the JCRA have assumed that the acquired party
is in general the smaller of the two parties in such transactions and as such the turnover of the acquiring business is
likely to be higher than that of the acquired business”, the JCRA has explicitly contemplated a situation where the
thresholds can be met solely on the basis of the acquiring party’s turnover threshold.

1 |CN Recommended Practices, 1(C), Comment 2.

12 |ndeed, the fact that filing fees would be payable for such notifications means that the Jersey regime could be
characterised as an attempt to impose an extraterritorial tax on foreign businesses, thereby reducing the incentives
for multinational groups to consider Jersey as a place for business.



Jersey market would be to impose unnecessary transaction costs on the overwhelming
majority of transactions which do not pose any appreciable risks of competitive harm in
Jersey. For example, such a test would appear to require multinational groups which
happen to have sales of £2 million (and some minor assets) in Jersey to notify the JCRA
of any acquisitions, no matter how small, anywhere else in the world (even if all the
target's sales are in markets far away from the Channel Islands).’® Accordingly, a
threshold which can be satisfied by the acquiring party alone should only be set where
the authority would otherwise be deprived of jurisdiction, the threshold is very high and
there are other objectively-based limiting filters.’# The proposed thresholds do not meet
these requirements: the £2 million threshold is not “very high” and there are no
objectively limiting filters. Any concerns about the behaviour or practices of a firm
already dominant in a Jersey market should not be dealt with by a mandatory merger
notification regime but could instead be addressed by the JCRA ex post, using Jersey’'s
abuse of dominance legislation and procedures.5

International precedents

4.9 The ICN recommends that when setting thresholds, “similarly situated jurisdictions may
provide useful guidance”. The Consultation Paper explicitly states that the proposed
amendments are based upon a review of the merger regimes of other jurisdictions.
Annex B and Annex C of the Consultation Paper purport to provide a review of
international best practice.

410 As a preliminary point, we note that the data provided at Annex C of the Consultation
Paper contains a number of errors; for example, Indonesia, Nigeria and the UK are
listed as having mandatory regimes.'® We invite the JCRA to reconsider the proposed

13 We note that the proposed asset test (which we address at paragraphs 4.26 et seq. below) could also be satisfied
solely by the acquiring party and does not therefore add sufficient local nexus to alleviate this concern.

14 |CN Recommended Practices I(C) Comment 4.
15 |CN Recommended Practices I(C) Comment 4.

16 Nigeria has not yet implemented any merger control system, existing rules in this country only require that M&A deals
between companies incorporated in the country are notified to the stock market regulator; Indonesia has a voluntary
ex-ante merger control system without thresholds, the mandatory system is only an ex-post control. Other errors
include: first, the incorrect application of exchange rates largely overstate the actual threshold in several jurisdictions
and, more in particular, figures for each of Denmark, Spain, Greece, Indonesia (ex-post control), Ukraine, Taiwan,
and Serbia appear to be simply incorrect; second, the figure used for the Canadian “one company with” is, in fact, the
worldwide aggregate figure, and not the individual figure; third, the figure against Poland for aggregate domestic
(£10.7 million) is, in fact, the figure for a de minimus exemption based on the target company’s turnover in Poland -
the actual aggregate domestic figure is €50m; fourth, the regimes in Slovenia and Argentina are not premised solely
on aggregate domestic turnover - in Slovenia there is also a limb which requires the target to have domestic turnover
of €1 million and in Argentina there are multiple exceptions that in practice require that target has a significant
presence in the country; fifth, the table does not account for multiple alternative thresholds (for example, Bulgaria’s
threshold can be met by two companies meeting the threshold or, alternatively, the target); sixth, the table does not
take into account that most jurisdictions with thresholds that are based on the aggregate turnover of one or more
parties also apply a local effects doctrine whereby target or at least two parties should have a local presence in the
country, e.g. Argentina, Austria, Italy, and Germany; and seventh, the regime for Malta, in addition to the aggregate
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combined threshold test after a closer analysis of other regimes and taking into account
more accurate information about the thresholds applied in “similarly situated
jurisdictions”. These inaccuracies appear to have led the JCRA to propose a threshold
test that has been abandoned?? or is being amended?8 in the few countries where it has
ever been applied.

The Consultation Paper highlights three European countries with a turnover threshold
which can be met by either one of the parties to a transaction. While we are in fact
aware of eight European jurisdictions (nine including Greenland), as identified at Annex
5, with a turnover threshold which can be met by either one of the parties to a
transaction,® at least 21 European countries use a mechanism which determines
jurisdiction by reference to the turnover of each of at least two parties, and six European
countries determine jurisdiction by reference to the target only (see Annex 4).20 As
regards the countries in Annex 5, it must be stressed that several countries in these list
have either developed a local test doctrine (whereby only concentrations without a
strong local nexus are notified)?! or submitted draft amendments to modify thresholds.22

In addition, there are four jurisdictions (Czech Republic, Denmark, Slovakia and Turkey)
which have alternative threshold tests. The first threshold test for three of these
jurisdictions2? is an aggregate turnover test combined with a requirement for each of at
least two parties to have turnover of x in the relevant jurisdiction. The second
alternative threshold test either refers to turnover of target alone (Czech Republic) or, in
the case of Denmark, Slovakia and Turkey, stipulates that at least one party has
worldwide turnover of x and at least one other party has domestic turnover of y. It is
worth noting that for this second limb, the threshold level is significantly higher than the
corresponding level which must be met by each of at least two of the parties.

The current state of national competition regimes in Europe does not, therefore, provide
support for a single, combined turnover threshold, but instead adds further weight to the

domestic threshold, also requires each of the undertakings concerned to have a domestic turnover of at least 10%. of
the combined turnover in Malta.

17 Inter alia, Germany, Latvia, and Malta.

18 |nter alia, Cyprus, and Ukraine.

19 Albania, Austria, Cyprus, Greenland, Italy, Macedonia, Montenegro, Serbia and Ukraine. The threshold level in these
jurisdictions is considered at paragraphs 4.22 et seq. below.

20 |n Czech Republic the test is either by reference to the domestic turnover of each of at least two parties, or the
domestic turnover of the target. We have therefore included it in Annex 4 as both an example of a jurisdiction where
the threshold can be met by just the target and as an example of a European country with an alternative threshold

test.

21 |nter alia, Austria and Italy.

22 |nter alia, Cyprus and Ukraine.

23 Czech Republic, Denmark and Slovakia.
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ICN Recommended Practices and support for a position where the turnover threshold
be applied separately to each of (at least two of) the merging entities.

In line with the JCRA approach, we have also conducted a survey of other island
economies around the world (Annex 3), the findings of which reinforce the conclusion
that the threshold test in Jersey should be applied separately to each of (at least two of)
the merging entities. Of the other island economies which employ a turnover threshold,
Malta, Iceland, the Faroe Islands, and the French Départements d’Outre-Mer (and some
of the Collectivités d'Outre-Mer) use a threshold test which takes account of the
domestic turnover of each, of at least two, of the merging entities. Only Greenland and
Cyprus use a test which can be satisfied by only one of the parties; however, the latter
is taking steps to correct this. Furthermore, we consider it relevant to draw the attention
of the JCRA to the jurisdictional test developed by Malta, a country that applies a
relatively low combined turnover threshold but does not require the notification of deals
without a material local nexus. After several years of experience applying a threshold
similar to the one being proposed by the JCRA, the Maltese authorities introduced a
second threshold that is well suited for a small economy: each of the undertakings
concerned should have turnover in Malta equivalent to at least 10% of parties’ combined
turnover in Malta. This is an innovative turnover-based threshold that is easy to apply,
requires the presence of at least two parties in the island and, more importantly, adjusts
itself automatically to the size of the deal, capturing only those deals with a material
impact.24

False positives

As the JCRA observes in the Consultation Paper, “even a relatively high turnover
threshold would still capture many international mergers”. We query whether a
combined threshold of £2 million turnover in Jersey represents a “relatively high”
threshold (see below, paragraph 4.22), although we note that this figure is based upon
an exercise of historical benchmarking undertaken by the JCRA. The suggested use of
an asset test to screen mergers which do not have a high likelihood of substantially
lessening competition in Jersey, is, for the reasons discussed in further detail below, an
unsuitable screening mechanism.

We submit that a more appropriate mechanism for identifying transactions which affect
competition in Jersey would be, as the ICN has recognised, “[a] notification system that
focuses on the parties’ combined domestic revenues plus the domestic revenues of at
least two parties”. This is borne out by international experience, for example, in
Belgium (as set out in Annex 6). The experience from Belgium’s merger threshold
reforms shows that a two-limb turnover threshold which examines the domestic turnover
of each of at least two of the merging entities should have the effect of catching only
mergers which could raise substantive competition concerns within the country. There

24 As the turnover of each party must represents at least 10% of the combined turnover of the parties in Malta, in small
deals (e.g. £2 million of combined turnover) each party must have £200,000 or more in the island, but in large deals
(e.g. £15 million of combined turnover) each party must have £1.5 million or more in Malta.
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is no obvious reason to suppose that the same would not be true for Jersey; the only
difference between the reform process in Belgium and Jersey would be with regard to
the setting of an appropriate level of the combined and individual notification thresholds
to reflect Jersey’s comparatively smaller economy.

Another country offering precedent for the benefits of a dual-limb test is Germany, who
amended their previous single-party threshold to a dual-limbed test to respond to the
fact that, under the previous legislation, many concentrations with limited impact in
Germany had to be notified to the BKartA (on average only about 4% of the notifications
led to Phase Il assessments), resulting in legal and administrative fees for the
undertakings concerned and an increased workload for the BKartA in assessing
unproblematic cases. The purpose of the reform was therefore to concentrate the
BKartA's merger control work on cases of significance for the German economy and to
exclude cases with only marginal competitive effects in Germany.25

We therefore recommend that, in addition to the combined turnover test, there should
be separate thresholds relating to turnover in Jersey for each of at least two of the
parties. This proposal: (i) conforms with the ICN Recommended Practices; (ii) is
supported by current practices in the majority of European jurisdictions and certain
island economies (see Annex 3 and Annex 4); and (iii) should generate a sufficient local
nexus to avoid the capture of non-problematic transactions. Setting such thresholds will
also remove the requirement for a separate asset test as proposed by the JCRA
(although we discuss, in Part 5, potential approaches for regimes involving so-called
“essential services”).

The concept of turnover

In parallel with setting appropriate notification thresholds, it is important that the JCRA
adopts clear and sensible guidance as to the relevant turnover to be used to determine
whether a turnover threshold has been reached. It is understood that the JCRA has
previously, in practice, interpreted the concept of turnover in Jersey to include sales of
products made outside Jersey but then imported into Jersey by a third party (so-called
“indirect sales” in Jersey) when calculating the current share of supply test. We believe
that the new thresholds should focus only on turnover derived from direct sales into
Jersey for the following reasons:

(i) Even the current Order refers to “the supply...of goods...supplied to...persons
in Jersey” (at paragraphs 2(a), 3(b) and 4 of the Order). It does not state that
supplies made to persons outside Jersey should be deemed to be made in
Jersey if they are subsequently supplied by another person in Jersey;

25 A concentration must be notified in Germany if: the combined worldwide turnover of the parties to the concentration
exceeds €500 million; domestic turnover of at least one party exceeded €25 million; and the domestic turnover of
another party exceeded €5 million. The previous thresholds were: a combined worldwide turnover of more than €500
million; and one undertaking generated a turnover of more than €25 million in Germany.
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(i) Taking into account turnover derived from indirect sales would have the effect of
double-counting a party’s sales. For example, if a party supplies goods to a
wholesaler in the UK, who then exports those goods to Jersey, that party would
be treated as though it had supplied the same goods both in the UK directly
(e.g. for the purposes of whether the UK’s merger control thresholds are
satisfied) and in Jersey (indirectly);

(iii) Taking into account indirect sales also has the disadvantage that it can prevent
the parties from being able to self-assess their notification obligations, as an
undertaking has no clear visibility as to the final destination of its products once
it has sold them to a customer. This information is certainly not available from
the parties’ accounts which are the general source of data for ascertaining
whether multiple filings may be required for international deals. Further, the
obligation to identify indirect sales to Jersey is not in line with the ICN
Recommended Practices which highlight the need for clear thresholds based on
information that is readily accessible to the merging parties; and

(iv) We are not aware of any other merger regime anywhere in the world which
regards indirect sales outside the jurisdiction as relevant for the jurisdictional
purposes of ascertaining whether domestic turnover or market share thresholds
are satisfied.

Indeed, including a party’s indirect sales as part of the threshold requirement for filing in
Jersey would appear to run contrary to the ICN’'s Recommended Practices which
provide that merger control authorities should not assert jurisdiction over transactions
with no nexus with the jurisdiction concerned (in terms of appreciable activity in the local
territory). It is best practice, across Europe, for turnover calculations to only consider
direct sales into the relevant country; Annex 7 details some illustrative examples where
the direct nature of such sales is explicitly stated.

We therefore believe that any domestic turnover calculations should only consider
turnover derived from sales made by the parties in Jersey.

The need for an appropriate turnover threshold

We recognise that the size of the Jersey economy, as well as the exercise of
benchmarking of historical transactions, has informed the JCRA's proposed £2 million
threshold. This threshold level would be of particular concern if the JCRA were to
interpret “turnover in Jersey” as including turnover derived from indirect sales. In any
event, the proposed £2 million level appears low when compared to other jurisdictions
which operate: (a) a domestic turnover threshold which can be met by either one of the
parties (for a list of these jurisdictions, see Annex 5); and (b) thresholds based on the
domestic turnover of at least two parties to the transaction or the target (for a list of
these jurisdictions, see Annex 4).

By way of example, the alternative jurisdictional tests in Serbia offer support for the
proposition that, where a threshold can be satisfied by one party alone, the threshold
level should be higher than if a threshold is required to be satisfied by each of at least
two parties. The test in Serbia is: (i) combined worldwide turnover of c. £90m (€100m);
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and at least one undertaking has turnover in Serbia of c. £9m (€10m); or (ii) combined
turnover in Serbia of c. £18m (€20m); and at least two undertakings each have turnover
in Serbia of c. £0.9m (€1m)”(emphasis added).

Of the two island economies which use a test which can be satisfied by only one party,
Greenland has adopted a threshold of c. £12 million and Cyprus a threshold of £3
million. Both are significantly higher than the JCRA's proposed threshold of £2 million.

We therefore encourage the JCRA, if a mandatory regime is maintained, to reconsider
the threshold level in light of the above.

The proposed asset test

If the combined threshold test is satisfied, the proposed asset test is intended to screen
those proposed international mergers where parties may generate sales locally but
have no active local presence, thereby allowing the JCRA to concentrate its resources
on mergers with the greatest likelihood of lessening competition in Jersey. The JCRA
proposal envisages that this test would be satisfied only where one or more of the
parties to the merger or acquisition:

(a) has employees working in Jersey; or

(b) has a registered subsidiary, representative or branch office in Jersey; or

(c) holds a level of influence over local agents or facilities.

Whilst establishing a nexus to Jersey is in line with ICN Recommended Practices, the
ECLF believes that the proposed asset test is flawed for the following reasons (each of

which is considered in further detail below):

(i) The third limb is not objective and is therefore not fully compliant with the ICN
Recommended Practices;

(ii) There is limited precedent for such a test in other small island economies, or in
Europe more generally; and

(iii) It is unnecessary to achieve the JCRA's aim of screening international mergers
which generate turnover locally, but have no active local presence.

ICN non-compliance

Section Il of the ICN’s Recommended Practices highlights the need for clarity and
simplicity in notification thresholds, so as to permit parties to readily determine whether
a transaction is notifiable. In particular, authorities should use clear, understandable,
easily administrable and bright-line tests based on objectively quantifiable criteria.



4.29

4.30

4.31

4.32

14

Whilst the first two limbs of the asset test are objective, the final limb is ambiguous and
not objective.26

Additionally, since the asset test can be met by the “assets” of only one of the parties to
a proposed transaction, the asset limb of the notification threshold is also subject to the
same criticisms as the turnover threshold (set out at paragraph 4.8 above).

Limited precedent

Of the other island economies identified in Annex 3, only Greenland has a concept
similar to the asset test; however, this test is more objective than a concept of “level of
influence” (essentially being limited to an exemption for all transactions where neither
party is located there). More widely, within Europe there are only five countries (in
addition to Cyprus) which have a similar concept: Ireland, Croatia, Macedonia,
Montenegro, and Ukraine; again, all of these use far clearer and more objective criteria
than “level of influence” (Annex 8).

Unnecessary

The purported aim of the asset threshold is to avoid a mandatory notification regime
catching international mergers which generate turnover locally but have no active local
presence.?’” However, as set out at paragraph 4.29, since the asset test can be met by
the “assets” of only the acquiring firm, the thresholds will still bring to the JCRA's review
numerous transactions with no impact whatsoever on Jersey’s markets. Furthermore,
as indicated, a mixture of combined domestic revenues and the domestic revenues of at
least two parties to the transaction can be used much more effectively to target
transactions with a significant domestic impact.

We therefore recommend the removal of the asset test and the introduction of a dual-
limbed turnover test comprising an aggregate limb and a limb which focuses on each of
at least two of the parties’ turnover in Jersey. This will provide a more objective and
clear-cut method of ensuring that only relevant transactions are subject to a mandatory
notification requirement. If the JCRA is unwilling to introduce a dual limbed turnover
threshold instead of the proposed turnover and asset threshold, the JCRA should base
this threshold exclusively on the presence of companies registered in Jersey or, at least,
remove the concept of “influence” from the asset test.

26 | gvel of influence is a subjective criterion, with the illustrative examples of situations which might lead to a finding of
a level of influence (namely, long-term exclusivity arrangements, whether involving access or rights to storage or
distribution facilities) themselves subjective and unclear. For example, how long-term is long-term? How important
should the storage or distribution facilities be; does this entail a concept analogous to the EU’s essential facilities

doctrine?

27 pt paragraph 17 of the Consultation Paper, the JCRA states that “[iJt is the case that even a relatively high turnover
threshold would still capture many international mergers, the parties to which often generate a turnover locally but
have no active local presence, selling into Jersey through independent agents. The ECLF notes that a party which
sells into a jurisdiction through a genuine agent would have sales (and therefore direct turnover) in that jurisdiction.
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PROPOSALS REGARDING MERGERS INVOLVING ESSENTIAL SERVICES

There are certain services and infrastructure assets that may be of particular importance
to the Jersey economy, and sectors in which it may be necessary to ensure, for the
benefit of Jersey residents and consumers, that all mergers or acquisitions with the
potential for anti-competitive effects can be reviewed by the JCRA. For the reasons
explained at Parts 2 and 3 above, we believe that a voluntary notification regime may be
better suited to the Jersey economy than a mandatory notification regime. That said, if
the JCRA continues to operate a mandatory notification regime, as explained in Part 4
above we believe that the proposed aggregate test should be supplemented by a
requirement for each of the acquiring and acquired, or merging, undertakings to have
turnover in Jersey, which will provide an appropriate local nexus. However, whichever
of these regimes is preferred, the ECLF recognises that the JCRA may be particularly
concerned to identify so-called “essential services” sectors or industries, or particular
assets or infrastructure which are of strategic importance to the Jersey economy, where
mergers or acquisitions could potentially affect competition in Jersey, even where only
one of the undertakings involved has local turnover.

We consider that the JCRA could be granted the authority to review non-notifiable
mergers in respect of designated essential services sectors or industries, or essential
assets. We also note that under the Competition (Jersey) Law 2005, the JCRA has the
power to review undertakings which it has reasonable cause to suspect are involved in
anti-competitive activities.

Alternatively, if this approach is unacceptable for the JCRA, it may be appropriate, in the
interests of certainty, to put in place a separate notification threshold for certain
designated essential services and/or infrastructure. This approach has already been
adopted in The Netherlands, where the Ministry of Economic Affairs has the jurisdiction
to lower thresholds for particular sectors (and has done so in the healthcare industry).
In France, lower thresholds are applied to domestic transactions in the retail sector.28
We do not offer a view as to any alternative merger thresholds for essential services.
However, in line with international best practice and with the aim of achieving certainty
for transacting undertakings, we consider that:

(i) Any alternative notification thresholds for designated essential services could be
mandatory (even if for other areas of the economy Jersey were to move to a
voluntary regime, as proposed at Parts 2 and 3 above);

(ii) Any alternative notification thresholds so introduced should include, in
accordance with the ICN Recommended Practices, reference to activities or
assets of the target in Jersey; and

28 The standard notification thresholds in France are a combined worldwide turnover of €150m with at least two parties
each having turnover in France of c. €50m; in contrast, notification thresholds in the retail sector are set at (for
mergers or acquisitions where at least two parties operate one or several retail outlets in France) combined worldwide
turnover of €75m with at least two parties each having turnover in France of €15m (turnover from retail activities only).
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(iii) Any essential services test should not apply to pure foreign-to-foreign
transactions (i.e. to mergers or acquisitions where the presence of both parties
in Jersey is solely through importers).

It is our view that any sectors or industries (or particular assets and/or infrastructure)
which are of particular importance to the Jersey economy, or to the provision of
essential services to Jersey, could be clearly designated as “essential services” sectors
by an Order of Jersey’s Minister for Economic Development”;2® and that there should be
no ambiguity over the sectors, industries, and/or assets or infrastructure subject to any
alternative notification regime.

When considering the industries, infrastructure or assets that could be subject to an
alternative essential services notification regime, we start from the premise that any
such provisions would be strictly limited to relevant identified sectors. In addition, we
believe that sectors considered essential to the health of the Jersey economy are
already identified by law in the form of sectors subject to regulation, i.e. the postal and
telecoms sectors. It is arguable as a matter of policy, consistent with a liberalised
society, that only those essential services which are already subject to regulation in
Jersey (i.e. licensed activities) should be subject to a separate mandatory notification
regime (and defined as essential services by an Order).

However, we recognise that there may be other non-licensed sectors, such as retail,
transport (for example, airlines and ferries servicing the island) and ultilities, or certain
assets and infrastructure, which, although not regulated, are of particular importance to
the Jersey economy and could sensibly be designated as essential services. We are
however concerned that any such sectors, and their parameters, be clearly defined by
an Order, and only designated as essential services after a period of public consultation.

To reiterate, any essential services merger test should only be applicable where at least
the target or seller has turnover or assets in Jersey (without this, they cannot be said to
be of essential importance to Jersey); the regime should therefore not be applicable to
pure foreign-to-foreign transactions.

PROPOSALS FOR EXEMPTIONS

We welcome the JCRA's proposal that, given the nature of the Jersey market and the
role of financial services in the local economy, certain types of transactions be
exempted from notification, as they are unlikely to raise competitive concerns. Those
exemptions provided for in other jurisdictions, and with which we agree, include:

. Where credit institutions, financial institutions or insurance companies acquire
shares in another company for the purpose of resale where voting rights are not
exercised and resale occurs within one year;

29 Currently regulated services in Jersey include the postal and telecommunication sectors.
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. Asset securitisation transactions; and
. Intra-group transfers of assets.

Another option, as in the USA, would be to exempt several categories of transactions
because of their low likelihood of raising competitive concerns (for example, amongst
others, intra-person transactions where the acquirer already holds 50% or more of the
voting securities of the target, and further increases its shareholding).

29 June 2011

508391553
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ANNEX 1: MEMBERS OF THE ECLF WORKING PARTY ON THE JCRA CONSULTATION

The European Competition Lawyers Forum (ECLF) is a group of leading competition lawyers
from firms across Europe. It was founded in 1994 at the suggestion of certain officials within the
European Commission's DG Competition to provide a forum for senior practitioners and officials
to engage in an open dialogue on topical competition law issues and to discuss areas for
reform. From time to time, the ECLF forms working parties on particular issues of interest and
submits papers to contribute to the debate on topical issues.

The Members of the ECLF Working Party on the JCRA Consultation have been as follows:

- John Boyce and Daniela Bowry-Blum, Slaughter and May

- Julian Joshua, Steptoe & Johnson

- Massimo Merola and Omar Diaz, Bonelli Erede Papparlardo
- Luis Moscoso Del Prado Gonzalez, Uria Menéndez

- Simon Priddis, Freshfields Bruckhaus Deringer

- Simon Pritchard, Allen & Overy
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ANNEX 2: EXTRACT FROM THE ICN RECOMMENDED PRACTICES FOR MERGER
NOTIFICATION PROCEDURES

l. Nexus to Reviewing Jurisdiction

A. Jurisdiction should be asserted only over those transactions that have an appropriate
nexus with the jurisdiction concerned.

WORKING GROUP COMMENTS
Original Comments (September 2002)

Comment 1: Jurisdictions are sovereign with respect to the application of their own laws to
mergers. In exercising that sovereignty, however, jurisdiction should be asserted only with
respect to those transactions that have an appropriate nexus with the reviewing jurisdiction.

B. Merger notification thresholds should incorporate appropriate standards of materiality
as to the level of "local nexus” required for merger notification.

WORKING GROUP COMMENTS
Original Comments (September 2002)

Comment 1: In establishing merger notification thresholds, each jurisdiction should seek to
screen out transactions that are unlikely to result in appreciable competitive effects within its
territory. Requiring merger notification as to such transactions imposes unnecessary transaction
costs and commitment of competition agency resources without any corresponding enforcement
benefit. Merger notification thresholds should therefore incorporate appropriate standards of
materiality as to the level of "local nexus" required, such as material sales or assets levels within
the territory of the jurisdiction concerned.

Comment 2: This "local nexus" approach would not preclude the use of ancillary thresholds
based on worldwide activities of the parties as an additional prerequisite, but worldwide
revenues or assets should not be sufficient to trigger a merger notification requirement in the
absence of a local nexus (e.g., revenues or assets in the jurisdiction concerned) exceeding
appropriate materiality thresholds.

Comment 3: The "local nexus" thresholds should also be confined to the relevant entities or
businesses that will be combined in the proposed transaction. In particular, the relevant sales
and/or assets of the acquired party should generally be limited to the sales and/or assets of the
business(es) being acquired.
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C. Determination of a transaction's nexus to the jurisdiction should be based on activity
within that jurisdiction, as measured by reference to the activities of at least two
parties to the transaction in the local territory and/or by reference to the activities of
the acquired business in the local territory.

WORKING GROUP COMMENTS
Original Comments (September 2002)
Amended (June 2003)

Comment 1: Notification should not be required unless the transaction is likely to have a
significant, direct and immediate economic effect within the jurisdiction concerned. This criterion
may be satisfied if each of at least two parties to the transaction have significant local activities.
Alternatively, this criterion may be satisfied if the acquired business has a significant direct or
indirect presence on the local territory, such as local assets or sales in or into the jurisdiction
concerned.

Comment 2: Many jurisdictions require significant local activities by each of at least two parties
to the transaction as a predicate for notification. This approach represents an appropriate "local
nexus" screen since the likelihood of adverse effects from transactions in which only one party
has the requisite nexus is sufficiently remote that the burdens associated with a notification
requirement are normally not warranted. To the extent that the "local nexus" requirement can be
satisfied by the activities of the acquired business alone, the requisite threshold should be
sufficiently high so as to ensure that notification will not be required for transactions lacking a
potentially material effect on the local economy.

Comment 3: Notification should not be required solely on the basis of the acquiring firm's local
activities, for example, by reference to a combined local sales or assets test which may be
satisfied by the acquiring person alone irrespective of any local activity by the business to be
acquired. Likewise, the relevant local activities of the acquired party should generally be limited
to the local sales or assets of the business(es) being acquired.

Comment 4: 1t is possible that competitive issues might be presented when a local, dominant
firm acquires a significant foreign potential competitor that lacks significant sales in the
jurisdiction. However, the use of notification thresholds based solely on the acquiring firm'’s local
activities to cover these exceptional cases will impose unnecessary transaction costs on a much
larger number of transactions that do not pose any appreciable risk of competitive harm.
Accordingly, the adoption of notification thresholds premised solely on the acquiring firm's local
activities should be considered only if the competition agency would otherwise be deprived of
jurisdiction over such transactions (i.e., where the jurisdiction’s laws preclude the agency from
challenging non-notifiable transactions). If a jurisdiction adopts such notification criteria, the
applicable notification thresholds should be set at a very high level. If such thresholds are
insufficient to minimize unnecessary filings, other objectively-based limiting filters should be
adopted.
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Il. Notification Thresholds

A. Notification thresholds should be clear and understandable.

WORKING GROUP COMMENTS
Original Comments (September 2002)

Comment 1: Clarity and simplicity should be essential features of notification thresholds so as to
permit parties to readily determine whether a transaction is notifiable. Given the increasing
incidence of multi-jurisdictional transactions and the growing number of jurisdictions in which
notification thresholds must be evaluated, the business community, competition agencies and
the efficient operation of capital markets are best served by clear, understandable, easily
administrable, bright-line tests.

B. Notification thresholds should be based on objectively quantifiable criteria.

WORKING GROUP COMMENTS
Original Comments (September 2002)

Comment 1: Notification thresholds should be based exclusively on objectively quantifiable
criteria. Examples of objectively quantifiable criteria are assets and sales (or turnover).
Examples of criteria that are not objectively quantifiable are market share and potential
transaction-related effects. Market share-based tests and other criteria that are more judgmental
may be appropriate for later stages of the merger control process (such as determinations
relating to the amount of information required in the parties' notification and to the ultimate
legality of the transaction), but such tests are not appropriate for use in making the initial
determination as to whether a transaction is notifiable.

Comment 2: The specification of objective criteria will require a jurisdiction to explicitly identify
several elements. First, the jurisdiction must identify the measurement tool -- e.g., assets or
sales. Second, the jurisdiction must identify the scope of the geographic area to which the
measurement tool is applied -- e.g., national or worldwide. Third, the jurisdiction must specify a
time component. In the case of certain measurement tools, such as revenues, sales, or
turnover, the time component will be a period over which the measurement should be taken --
e.g., a calendar year. In the case of other measurement tools, such as assets, the time
component will be a particular date as of which the measurement should be taken. In either
case, the above referenced criteria may be defined by reference to pre-existing, regularly-
prepared financial statements (such as annual statements of income and expense or year-end
balance sheets).

Comment 3: The specified criteria should be defined in clear and understandable terms,
including appropriate guidance as to included and/or excluded elements, such as taxes and
intracompany transfers (as to sales), depreciation (as to assets), and material events or
transactions that have occurred after the last regularly-prepared financial statements. Guidance
should also be given as to the proper geographic allocation of sales and/or assets. To facilitate
the merging parties' ability to gather multi-jurisdictional data on a consistent basis, jurisdictions
should seek to adopt uniform definitions or guidelines with respect to commonly used criteria.
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C. Notification thresholds should be based on information that is readily accessible to
the merging parties.

WORKING GROUP COMMENTS
Original Comments (September 2002)

Comment 1. The information needed to determine whether notification thresholds are met
should normally be of the type that is available to the parties in the ordinary course of business.

Comment 2. Notwithstanding Comment 1, the merging parties can reasonably be required to
report their revenues or assets by jurisdiction even if they do not maintain data in that form in
the ordinary course of business. As previously discussed, however, parties should be given
appropriate guidance as to the methodology to be applied in developing the specified data. This
is particularly important where information must be reported in a manner that is not consistent
with a merging party’s normal business practices.

Comment 3: Local currency values will generally be superior to other economic measures for
purposes of establishing financial criteria in notification thresholds -- parties are more likely to
maintain their financial data in the ordinary course by reference to currency values, and
published data relating to currency values are generally readily accessible and available through
standard international sources. It is recognized, however, that jurisdictions facing volatile local
currency fluctuation may need to adopt more dynamic economic measures, such as monthly
wage multiples. The general preference for local currency values is not intended to preclude a
jurisdiction from expressing financial criteria in its notification thresholds by reference to a
generally-recognized global trading currency if it chooses to do so. In all events, however, the
relevant criteria should be clearly defined (including applicable rules pertaining to currency
conversion), transparent and readily accessible by merging parties whether or not domiciled in
the local jurisdiction.
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